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are satisfied. Accordingly, the transfer of $3,200.00 on March 2,
1995 to Bruno Gavica was a fraudulent transfer under Florida
Statute §726.102(2).

NOW THEREFORE, it is hereby ORDERED and AD-
JUDGED that: :

1. The Travelers Insurance Company shall recover from Fran~
ces Almeida, damages in the principal amount 0of $2,000.00, plus
prejudgment interest in the amount of $712.00 for a total of
$2,712.00, that shall bear interest at a rate of 10% per year, for
which sum let execution issue.

2. The Travelers Insurance Company shall recover from
Manuel Almeida, damages in the principal amount of $7,500.00,
plus prejudgment interest in the amount of $2,679.03, for a total
of $10,179.03, that shall bear interest at a rate of 10% per year,
for which sum let execution issue.

3. The Travelers Insurance Company shall recover from
Bruno Gavica, damages in the principal amount of $23,200.00,
plus prejudgmment interest in the amount of $8,017.67, for a total
of $31,217.67, that shall bear interest at a rate of 10% per year,
for which sum let execution issue.

4. The Travelers Insurance Company shall recover from
Adonay Gavica a/k/a Adonay Almeida, damages in the principal
armountof $83,100.00, plus prejudgment interest in the amount of
$27,318.45, foratotal of $110,318.45, thar shall bear interest ata
rate of 10% per year, for which sum let execution issue,

5. The Court further awards The Travelers Insurance Com-
pany costs against Frances Almeida, Manuel Almeida, Bruno
Gavica and Adonay Gavica a/kfa Adonay Almeida, jointly and
severally. The Court reserves jurisdiction to determine the
amount of costs at a later date.

* * &
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Eminent domain—Inverse condemnation—Department of
Transportation—DOT’s overt pre-condemnation activities
amounted to de facto taking—Property owner established ele-
ments of de facto taking due to DOT’s pre-condemnation activi-
fies, also known as “‘condemnation blight,’” by showing officially
declared intention by government to condemn portion of prop-
erty for roadway, overt pre-condemnation activity which caused
substantial interference with use, enjoyment, and marketability
of property, and substantial financial injury as evidenced by
market loss suffered as direct result of preject influ-

ence—Property owner awarded full compersation—DHOT liable

for interest from de facto date of taking to formali date of taking

STATE OF FLORIDA, DEPARTMENT OF TRANSPORTATION, Petitioner,
Counter Defendant, vs. PROFUNDQ, INC,, a Florida Corporadon, Defendant,
Counter Plaindff. §3th Judicial Cireuit in and for Hillsborough County. Civil
Action No. 97-05880. Division F. Parcel Nos. 112/706. Tumpike Division.
May 29, 1998. Gregory P. Holder, Judge.
NON-FINAL ORDER ON ISSUE
OF FULL COMPENSATION AND
LIABILITY IN INVERSE CONDEMNATION CLAIM

THIS CAUSE having come before the Court on
Defendant/Counter-Plaintiff PROFUNDO, INC.’s Motion in
Limine to Determine Condemmor’s Liabiliry for Full Compensa-
tion, and the Court, having received evidence and argument from
Defendant/Counter-Plaintiff and Petitioner/Counter-Defendant,

- STATE OF FLORIDA DEPARTMENT OF TRANSPORTA-

TION, and having considered all the evidence, argument of coun-
sel, and applicable case law, hereby finds that
Defendant/Counter-Plaintiff is entitled to full compensation for
the taking of Parcels 112/706, including damages to property re-
maining, as of Decemnber 14, 1994, The Court bases its decision
upon the following considerations:

] . L.NATURE OFTHE CASE -
- This in limine hearing was on the pleadings raised by the
landowner-condemnee in its Answer and Amended Counterclaim

in inverse condemnation brought against Petitioner/Counter-De-
fendant, STATE OF FLORIDA DEPARTMENT OF TRANS-
PORTATION (**FDOT""), in response to its eminent domain
actlon to acquire 45.647 acres, more or less (identified as Parcel
112, herein), by Defendant/Counter-Plaintiff, PROFUNDO,
INC. (*‘PROFUNDO"). PROFUNDO has voluntarily dis-
missed Count IT, its Civil Rights claim. FDOT’s acquisition of
land is for the purpose of construction of a portion of the North
Suncoast Expressway, a limited access toll facility. PROFUNDO
alleged in its pleadings that FDOT’s conduct during the planning
and acquisition process stages of the North Suncoast Project, be-
ginning in early 1989 through the date in which FDOT acquired
title to a portion of PROFUNDO’s preperty on October 16, 1997,

- constituted a taking of PROFUNDO's land at 2 point in time ear-

lier than QOctober 16, 1997.
. 0. FINDINGS OF FACT

The Court specifically finds as follows:

1. During 1987-88 FROFUNDO assembled property now
known as the Cheval Development for the purpose of developing
an upscale golf course communiry and selling, on a retail basis,
residential lots and other amenities. The development is divided
into 855 acres of Cheval East aud 888 acres known as Cheval
‘West. Alocal subdivision collector roadway had been planned by
PROFUNDO’s predecessors through the arez now known as
**Cheval West’’, from Van Dyke Road an the south to Lutz Lake
Fern Road on the north. This rural two-lane road within a pro-
posed one hundred ewenty (120) foot wide right-of-way, was tobe
known as Ramblewood Drive (Road).

2. As a part of the development process for Cheval West,
PROFUNDO submitted its master plan to Hillsborough County
(**County'") for approval in 1989. FDOT objected to the submit-
ted master plan until such time as it was able io elicit frorn PRO-

. FUNDO an agreement not to develop within a three hundred

(300) foot swarh of land through Cheval West which corzidor the
FDOT wanted to reserve for its furure North Suncoast Express-
way project. The North Suncoast Expressway was designed as a
high speed 4 - 6 lane thoroughfare, elevated from 8 to 35 feet, and
capable of accommodaring 84,000 vehicles per day, 14% of
which is estimated to be truck traffic.

3. As part of its attempt to lower acquisition costs for this pub-
lic project, the FDOT requested the County to refrain from issu-
ing any final approval on PROFUNDO’s project until FDOT had.
an opportunity (o secure an ‘‘agreement’” with PROFUNDO re-
garding the North Suncoast Corridor.

4, FDOT required from PROFUNDO an agreement not to
develop within the land reserved for the North Suncoast Corridor
until the end of the 1991 Florida Legislative session. This agree-
ment was acknowledged by letter dated May 18, 1989.

5. FDOT caused the County to require PROFUNDO to elimi-
pate from its master plan approximately 48 lots from its plat
within the North Suncoast Corridor to allow for FDOT s reserva-
tion of the three hundred (300) foot lirmited access corridor for
approximately 5,300 lineal feet from Cheval’s south boundary to
its north boundary on Lutz Lake Fern Road.

6. From 1989 through Spring of 1990, FDOT repeatedly de-
clared its intent to file a ““map of reservation’” on Cheval West,
pursuant to §337.241(1), Florida Starutes 1987, which filing
would officially freeze development within the corridor. On April
26, 1990, the starute authorizing such maps was struck down by .
the Florida Supreme Court in Joint Ventures, Inc. v. Dept. of
Transportation, 563 So. 2d 622 (Fla. 1990). FDOT did not,
thereafter, formally file such a map on Cheval. The Department
used other tools at its disposal for *‘corridor protection.”

7. In order to track the development of PROFUNDO’s prop-

erty during the development process, and to insure ‘‘corridor

protection’’, FDOT requested the County to provide it with cop-
ies of any plats or requests being filed by PROFUNDO.

8. Afier being provided notice of PROFUNDO’s application
for preliminary plat approval for one of its villages in Cheval
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“"West, on December 18, 1989, FDOT objected to the preliminary
- plar filed by PROFUNDO, responding in writing to the County

thar *‘the Department cannot approve this plat.”” The FDOT’s
objection was based wpon the fact that PROFUNDO planned to
place urilities on its own land within the area the FDOT reserved
for the North Suncoast Corridor. It is acknowledged thar FDOT

has no direct legal authority to approve or disapprove any local

development plan. However, this objection caused the County to
halt its approval process until FDOT was satisfied on the utility
placement issues.

9, Faced with mounting debt and taxes, PROFUNDO was fi-
nancially pressured to produce its finished lots so that the lots
could be offered for sale as soon as possible. PROFUNDO was,
in effect, required to seek an accommodation with FDOT. Inex-
change for letting PROFUNDO place the utilities on its land

“within the area the FDOT reserved for the North Suncoast Corri-
dor, FDOT required PROFUNDO to agree to store and treat the
water running from the entire roadway extending through the
Cheval Development al no monetary compensarion therefor.

-FDQT then withdrew its objection with Hillsborough County,
and the County development approval process moved forward.

10. Subsequently, when PROFUNDO applied to Hillsborough
County for rezoning of its property in Cheval West, FDOT re-
quested that Hillsborough County indicate in the final site plan
and conditions of the approval that a minimum of two hundred
eighty (280) feet of right-of-way have been reserved with an addi-
tional twenty (20} feet of right-of-way located ar the ouiside edge
foruriliry placement. :

11. On August 21, 19903, PROFUNDO received the County’s
approval of its PDH Zoning and General Site Plan for Cheval
West. The approval tracked language contained in the letter

*™greement dated May 18, 1989, by restricting development

within the three hundred (300) foot wide reserved North Suncoast

"' Corridorunil the end of the 1991 Florida Legislative session. The

Revised Final Conditions of Approval also included an additional
requirement that PROFUNDO dedicate up to one Hundred rwenty
(120) feer width of right-of-way within the corridor'to the appro-
prate govermnmental authority should the Expressway receive full
authorization prior to the end of the 1991 Florida Legislative ses-
sion. The Court notes that FDOT has stipulated that neither the
County’s’ discussed future roadway through Cheval, nor the
State’s North Suncoast Expressway were made necessary from
any traffic impact created by a fully developed Cheval. Further-
more, the unconitradicted evidence at hearing was that the
Couiity’s Ramblewood Drive (Road) was not made necessary by
any traffic impact from a fully developed Cheval. FDOT has stip-
ulated that it, like Hillsborough County, will not now pursue this
““‘dedication’’ requirement from PROFUNDO.,

12. Using Hillsborough County as its agent, the FDOT was
able to protect and preserve the North Suncoast Corridor from
development by PROFUNDO from May 18, 1989 until the date
of formal taking, October 16, 1997. FDOT has acknowledged
that the purpose of these efforts to prevent private development
within the corridor was the desire 10 reduce costs to the State for
the acquisition of North Suncoast Expressway right-of-way. Un-~
derscoring this goal was the persistent effort by the FDOT be-
tween 1990 and 1996 to secure an uncompensated exaction of 120
feet width of right-of-way from PROFUNDO.

13. The North Suncoast Corridor was not fully authorized by
the end of the 1991 Florida Legislative session. Neither the eco-
nomic nor state environmental feasibility approvals required by
the Legislature in 90-136, Laws of Florida, had been achieved,
nd were aot received by FDOT until 1995. Despite the fact that
s1e North Suacoast Corridor was not fully authorized by the end
ofthe 1991 Florida Legislative session, the FDOT unequivocally
expressed to PROFUNDO that the North Suncoast Expressway
would be built within its marked corridor through Cheval. FDOT
repeatedly declared:that its formal right-of-way acquisition could
begin as early as 1992; then 1993, 1994 and 1995. That acquisi-

tion did not oceur until October 16, 1997.

14. Relying upon the representations of FDOT officials that
the North Suncoast Expressway would be built, but seeking an-
other alignment to avoid foreseeable damages to its subdivisioa,
PROFUNDQ spent approximately $150,000 to study an alterna-
tive alignmeént for the North Suncoast Corridor located to the west
ofthe Cheval Development. .

. 13. PROFUNDO presented its alternative alignment for re-
view to the FDOT in late 1991 and also formally presented its
proposed alignment to FDOT at public hearing on May 19, 1992.

16. Rejecting PROFUNDQ's efforts to shift the alignment to
the west of its development, FDOT publicly announced on Au-
gust 21, 1992, its selection of the alignment for the North
Suncoast Corridor which traversed the Cheval development. At-
tached to its press release was not only a description indicating
that the alignment runs'in a northeasterly diraction through the
Cheval development, but also a map identifying the Cheval devel-
opment and the alignment runring through it. From 1991 for-
ward, over 1,000 news articles publicized the North Suncoast
Expressway, many noting the route through Cheval West. Nu-
merous subsequent public hearings solidified that alignment in the
public’s perception. :

17. It was clearly the FDOT's intent to reserve {(or*‘protect’”)
the right-of-way for the proposed North Suncoast Corridor from
development beginning in mid-1989 through the date of deposit
pursuant to the Order of Taking, October 16, 1997. This effort
was in fact an integral part of FDOT’s *“acquisition process.”’

18. On December 14, 1994, the Federal Highway Administra-
tion *‘Record of Decision’’ was issued, formally approving the
location and design and designating the North Suncoast Express-
way as a federally authorized project of the State, ensuring the
highway’s eventual construction, a fair accompli, _

19. Itisuncontradicted that despite PROFUNDO’s active ar-
tempt to market the lots in Cheval West, the marketability and
price of lot sales in Cheval West rapidly decreased from 1991
thereafier. The rate of sales decreased dramatically. The cause of
the drop of lot sales and the price of lot sales was due to the well
publicized presence of the reserved North Suncoast Corridor on
PROFUNDO's property. Cheval’s comperitors seized upon the
Cormidor asanegative marketing tool to dissuade potential Cheval
lot purchasers.

20. Astime passed through 1993-95, the presence of FDOT's
North Suncoast Corridor through the Cheval Development con-
tinued to be publicized. In an effort to avoid tax sales and loan

defaults, PROFUNDO was forced to sell off portions of its prop-

erty in bulk sales to other developers at prices substaniially below
what the fair market value would have been, without the threat of
the North Suncoast Corridor. Foreach of those bulk sales, PRO-
FUNDO reserved an ownership interest in the property conveyed
retaining the right to receive any award for damages caused by the
effect of the North Suncoast Corridor.

21. In 1994 market losses from sales within Village One and
Three totaled $583,754. .

22. The largest bulk sale occurred im December 1995, to
Lumbermars and included the sale of Villages 2, 4, 5A, 5B, and
6. When compared with sales of other properties not adjacent toa
proposed elevated limited access facility, the price differential
resulted in a loss 1o PROFUNDO im the amount of
$7,177,464.00. The sale to Lumbermans averaged $22,234 per
lot. In contrast, in 1991, individual lots of similarly simated golf
course properties within Cheval sold for $125,000 and $122,000
per lot, when unaffected by the corridor. The total market losses
from sales in 1995 were $7,259,564. . :

23.1n 1998, total market losses incurred from additional sales
in Villages I and 3 totaled $224,604.

24.1In 1997, Village 9 sold for an average of $12,912 per lot
which translated to a loss of $2,465,313 when compared to other
similarly sitiated properties in other commumities not adjaceny to
aproposed elevaied limited access facility, This sale was, in fact,
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i i'.‘;. a net loss to PROFUNDO. Total market losses from sales in 1997
" were $3,821,309. .

25. All told, the uncontradicted evidence at hearing demon-
strated approximately $12.8 million in market losses to PRO-
FUNDO berween 1991-1997. C .

26. By mid 1994, with the sale of the PGA. Golf Course and

facilities, PROFUNDO began liquidadon of its assets in both -

Cheval West and Cheval East. The market losses alleged by PRO-
FUNDO in Cheval East are indirectly related to the presence of
the FDOT’s reserved corridor, in that due to the inability to sell
lots at market value in Cheval West, financial pressure required
PROFUNDO to liquidate its otherwise ‘‘nndamaged’” lots in
Cheval East by wholesale sell-offs. By 1997, PROFUNDO had
over 75 million dollars in unreturned capital and debt investad in
the Cheval project. All reasonable economically viable use of the
entire Cheval subdivision was thus denied to PROFUNDO by
1694,
OI. CONCLUSION OF LAW

The Fifth Amendment of the United States Constitution guar-
antees 1o each citizen ‘‘just compensation’” for the governmental
taking of private property. Just compensation *‘rests on equitable
principles and it means substantially that the owner shall be put in
as good a position pecuniarily as he would have been if his prop-
erty had not been taken.’” Seaboard Air Line Ry. Co. v. I.5., 261
U.S. 299, 304 (1923). The Fifth Amendment is applicable to the
states by operation of the 14th Amendment. Chicago, B. & Q. R.
Co. v. Chicago, 166 U.S. 226, 239 (1897).

Florida’s Constitution is equally protective of a citizen's indi-
vidual property rights, including the right *“to acquire, possess,
apd protect property.’ Article I, Section 2. The right is woven

* throughout our State’s organic laws.

Noe person shall be deprived of life, liberty, or property without

due processoflaw. ..
Argcle I, Section 9

No private property shall be taken, except for a public purpose
and with full compensation therefor paid to each owner . . .
Article X, Secton 6

““The theory and purpose of that guarantee is that the owner
shall be made whole, so far as possible and practicable.”” Dade
County v. Brigham, 47 So. 2d 602, 604 (Fla. 1950).

It is axiomatic that in setting the parameters of ‘‘just” or
“full”” compensation, “*The Court must exclude any depreciation
in value caused by the prospective taking onee the government
‘was committed’ to the project.”” U.S. v. Virgina Power & Elec-
tricand Power, 365 U.S. 624, 636 (1961).

The rule advocated by the Department and followed in the trial in
the instant case, would permita condemnor o depreciate property
values by a threat of condemnation then take advantage of the
depressed value which results by paying the landowner the depre-
ciated vajue. This would amount to 2 confiscation of the owner's
praperty to the extent of the depreciation of value. All our laws,
organic and statutory, are intended to prevent this happening,

Stare Road Department v. Chicone, 158 So. 2d 753, 757 (Fla.
1563).

The Court notes that although the facts in Chicone deal with the
proper valuation of the land taken, the principles enunciated
therein are equally applicable to all elements of *“full compensa-
tion”’” which includes the right to severance

With these principles in mind, this Court has weighed the evi-

;Iencc and arguments presented at hearing. The FDOT, in further-

ance of the acquisition process of its expressway project, has, for
a period of nearly 8% years, marked a three bundred foot wide
swath through the heart of PROFUNDO’s Cheval West Develop-
ment. This private property was designated for the North
Suncoast Corridor by letter agreement dated May 18, 1989, The
corridor was reserved for FDOT without compensation until the

ges, Divis. of
Admn, v. Grant Motor Co., 345 So. 2d 843 (Fla. 2d DCA 1977).

close ofthe 1991 session of the Florida Legislature. This reserva-
tion, whether involuntary or not, would alone be insufficient to
allgxgzt;m to a taking. City of Miami v, Romer, 73 So. 2d 285 (Fla.
. From 1991 on, however, as proximately caused by the mount~
ing public knowledge of the corridor, sale prices in Cheval West
fell, the monetary impact on PROFUNDO became more severe
eachyear, By mid 1994, when PROFUNDO was forced by finan-
cial pressures to sell the PGA Golf Course in Cheval West, it was
clear that a substantial damage to PROFUNDO had occurred due
to the Corridor designation. Tt was then thar the investors be gan to
liquidate the entire Cheval holdings.

FDOT’s plans for the location of the North Suncoast Express-
way through Cheval West esseniially pever varied from 1989
until the formal date of taking herejn. Those plans became final on
December 14, 1994, with the issuance by the Federal Highway
Administration of *‘the Record of Decision. ™

Acting as it did with a determined fiscal prudence, FDOT’s
course of conduct secured 3 legitimate public benefit; namely,
preventioh of building within the proposed path of its Express-
way. Costs of the highway project will, therefore, not be in-
creased unmecessarily by a wasteful improvement of doomed
land. That benefit is secured to FDOT. '

. What is not appropriate, fair or lawful due process, however,
1s an additional cost benmefit to FDOT: a reduction of a
condemnee’s full compensation caused solely by suppression of
unimproved property vatues due to the overt pre-condemnation
actions of the condemnor. Analogous appellare decisions in Flor-
ida prohibit such an unconstitutional project influenced *‘bene-
fie.”* Chicone, supra; City of Miami'v. Silver, 257 So. 2d 563
(11;‘17'a§)3d DCA 1972); Dade County v. Still, 377 So. 2d 689 (Fla.

. While there are sound decisions involving identical constitu-
tional principles of full compensation guarantees, o Florida ap-
pellate decision has been cited to this Court either ruling out
*‘condemnation blight’* as a viable cause of action in inverse con-
demnation, or clearly setting forth the necessary elements for
such a cause of action. “‘Mere planning’’, in jtself, cannot sustain
a finding of taking. Auerbach v. Dept. of Transportation, 545 So.
24514 (3rd DCA 1989). Floridalaw is plair:, however, that when
the government acts to prevent private development of land that
would increase the cost of a planned future public acquisition of
such land, the government acts as a *‘prospective purchaser,”’
giving itself an advantage “‘clearly inconsistent with the doctrine
that the cost of community benefits should be distributed impar-
Yally among the members of the community.”” Joint Ventures v.
Dept. of Transportation, 563 So. 2d 622, 626 (Fla. 1990). There
is, then, no valid distinction between *‘freezing’’ property as has
occurred here, and deliberately attempting to depress land value
in anticipation of litigation, and to take it ar the suppressed price
and avoid thereby, payment of resulting severance damages. Ei-
ther conduct is constitutionally prohibited. Joins Ventures at 626;
Board of Commissioners v, Tallahassee Bank & Trusr Co., 108
So.2d 74, 86 (Fla. 1st DCA 1958), cert. quashed, 116 So.2d 762
{Fla. 1959).

FDOT repeatedly declared in 1989 and early 1990 that it
would file a *‘map of reservation” on PROFUNDO's property.
On April 26, 1990 the Florida Supreme Court held such maps,
under Section 337.241(1), Florida Statutes (1987), unconstitu-
tional in that they provided for an impermissible taking of prop-
erty without just compensation. Joint Ventures, at 623, fn. 1 (pos-
ing the certified question; and, at 628, answering the certified
question in the affirmative.) The fact that FDOT did not get the
opportunity to file a map of reservation on PROFUNDO’s land
before our Supreme Court’s ruling in Joint Venrures, does not
allow FDOT to escape liability. The totality of FDOT’s conduct,
as it relates to Cheval West, causes this Court to find a “‘de Jacto
map of reservation.”” Yet even a de facto map of reservafion
would not give cause in izself for the finding of a taking. Ifthe only
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governmental conduct at issue were the *‘reservation,’’ then a

o taking would only occur when the owner is denied substantially all

PR R, ety
RS

" beneficial or productive use of his or her land. Tampa -

Hillsborough County Expressway Auth. v. AGWS Corp., 640 So.
2d 54 (Fla. 1994). ' .

As the facts set out herein indicate, the overall conduct of the
FDOT amounts to far more than either “‘mere planning’’ or a
*‘mere map of reservation.”” The landowner herein has been sub-
Jected to 2 severe negative project influence resuiting ina true loss
of beneficial use of its property. This Court has reviewed the ap-
plicable case law on de facto takings due to precondemnation
activities of the government, sometimes referred to as *‘condem-
nation blight.”* The best reasoned decisions taken together set out
the following elements for such a cause of action:

a. An intention by the government to condemn, ultimately;
thereby placing the owner’s property in a target zone. This
intention must be more than a mere plan, but rather an offi-
cially declared project. ,

b. Overt pre-condemnarion activity by the government and/or
extended delay which causes a substantial interference with
the owner’s use, enjoyment, and marketability ofhis orher
property, often termed “‘project influence.’’ This conduct
peed not be willful or malicious; but rather may be the résult
of well-meaning government attempts to produce its project
at the lowest possible price to the taxpayers.

C. Substantial finagcial injury to the property owner as a result
thereof; usually quantified by the market loss suffered as o
direct result of the project influence.

See, Fosterv. City of Detroit, 254 F.Supp. 655 (D.C.E.D. Mich.
1966), aff"d, 405 F.2d 138 (6th Cir. 1968); Amen v. Ciry of Dear-
born, 718 F.2d 789 (6th Cir. 1983): Archer Gardens Lid. v.
Brooklyn Ctr. Develop Corp., 468 F.Supp. 609 ((D.C.S.D. NY

¥ 1979); Gaughen v. Commomwealth Dept. of Transp., 554 A.2d
1. 1008 (Pa. Comw. Crt. 1989); Conroy - Prugh Glass Co. v. Com-~
" monwealth, 321 A.2d 598 (Comw. Pa, 1974); Texaron, Inc. v.

Wood, 355 A.2d 307 (Conn. 1974); Richmond Elks Hall Assoc. v.
Richmond Redev. Agency, 561 F.2d 1327 (9th Cir. 1977); Drakes
Bay Land Co. v. U.S., 424 F.2d 574 (Ct. Cl. 1970), and cases
cited in the Annotation, Condemneation - Pre-improvement Plon-
ning, 37 A.L.R.3d 127 (1971).

Substantial financial losses, essentially ruining PRO-
FUNDO’sinvestment backed expectations, were apparent by mid
1994. Overt pre-condemnpation activity substantially interfering
with PROFUNDO’s development of Cheval West occurred from
1989 through 1996. The Court notes that FDOT was not acting
from ill-motive or in an arbitrary or capricious manner. Rather it
was acting in what it thought was the best interests of the tax pay-
ing public. However, reduction of project costs, although land-
able, is not to be put before the protection of a citizen’s constinu-
tionally protected property rights. If a public project depreciates
an owner'’s property, causing the owner to bear more than his or
her fair share of the burden of that project, then our Copstitutions,
State and Federal, require redress.

The last element of this condemnation blight cause of action
occurred when the North Suncoast Expressway's location and
design became formally authorized on December 14,1994, 1t is
on that date therefore thar the facts herein finally ripened into a
taking of PROFUNDO’s property. .

The legal description of the de facto taking js identical with that
portion of Parcel 112, as set out in FDOT’s Condemmnation Peti-
tion located within the Cheval Subdivision proper, some 36,701
acres m.o.1. The parent tract for appraisal purposes shail be thar
property within the Cheval West Subdivision owned in fee by

-""ROFUNDO, as of December 14, 1994, together with any prop-

Ity owned by a third party in which PROFUNDO has a reserva-
tion of ownership interest in any award for condemnarion blight
damages, due to the North Suncoast Corridor. Both parties shall,
consistent herewith, immediately re-appraise that portion of Par-
cel 112, found taken hereby, together with any severance dam-
ages to the remainder parent tract caused by this taking. FDOT's

affirmative defenses are hereby denied on their merits, PRO-
FUNDO’s Motions to strike and dismiss those defenses are there-
fore moot. . -

FDOT is further found liable to PROFUNDO forinterest from
the de facto date of taking to the formal date, Octaber 16, 1997.
The Court reserves jurisdiction for the award of Attorneys fees
and costs to Defendant/Counter-Plaintiff for this taking, upon
motion, after entry of final judgment herein.

* ok x -

_Cnmmafl law'—~Conspiracy—Court affirms jts prior order grant-
ing motion to dismiss where entire tenor of witness's testimony
and description of words and actions of defendant demonstrate
his withdrawal from conspiracy—Motion for rehearing denied
STATE OF FLORIDA vs. SEAN ROBERT BUSTAMANTE, etal. 13th Judi-
cial Circuit in and for Hillsbarough County, Crimiml Jusges Division. Case
No. 97-7092, Division E. May 5, 1998, William Fuente, Judge, Counsel:
Fgank de la Grazia, Tampa, for Busmmante; Lyann Goudie, Tampa, for Ramos-
Tirado; Kimberly Fernandez, Tampa, for Hemandez; Gregory Hill, Tampa,
for Tormes; Vicror Martinez, Tampa, for Cohen; and Daniel M. Hermnandez,
Tampga, for Rodriguez, :

ORDER DENYING STATE'S MOTIONFOR REHEARING
[Original Opinionat 5 Fla. L. Weekly Supp. §12a]

THIS COURT, upon consideration on May 4, 1998 of a Mo-
tion for Rehearing filed by the State of Florida requesting the
Court to reconsider its ruling set forth in its Order Granting De-
fendant Bustamante’s Motion to Dismiss, having heard additional
argument of counsel, and having read the deposition of informant
Julian Mojica in its entirety, finds as follows.

1. Bustamante's Motion to Dismiss was filed on February 18,
1998 and sct for initial hearing on February 25, 1998.

2. The State of Florida filed a Traverse on February 25, 1998,

3. The Court took the motion under advisement after eonsider-
ing argument of counsel,

4. Further hearing was had on the motion on April 9, 1998,
after which the Court continued the matter under advisement.

5. The Court’s order granting Defendant’s Motion to Dismiss
was based on all arguments and pleadings presented to the Coust
by the parties during the times set forth above.

The State now urges thar the deposition testimony of State wit-
ness Julian Mojica (page 105) demonstrates that Bustamante (and

-Rodriguez) did not withdraw from the conspiracy, rather, that

they only withdrew **for the night.’”

The entire tenor of Mojica’s testimony and description of the
words and actions of Bustamante (deposition pages 126 - 128)
demonstrate his withdrawal.

The Cowrt does accordingly affirm its prior Order Granting
Defendant Bustamante’s Motion to Dismiss, and does DENY the

prosecution’s request to change its ruling.

* * ¥

Criminal law—Search and seizmre—Plain  view doc-
trine—Inevitable discovery doctrine—Motion to suppress evi-
dence where officers responded to 911 call, heard female voice
inside residence screaming for help, entered by force, and found
female with face swollen and bloody with defendant nearby—
Warrantless and forced entry and arrest of defendant were Jaw-
ful under circumstances—OfTicer had probable cause to believe
bag with white powdery substance in plain view on floor was in-
criminating, so that seizure without warrant was law-
ful—Although additional evidence found pursuant to warrant-
less search of house would be excludable but for the inevitable
discovery exception, that exception applied where a search war-
rant issued based on the seized cocaine would have permitted the
search that produced the other evidence
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